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Pursuant to Rule 56.1 of the Local Rules of the United States District Court for
the Southern District of New York, Defendants Omnicom Group Inc. (“Omnicom™), John D.
Wren, Randall J. Weisenburger, Bruce Crawford and Philip J. Angelastro submit the following
statement of material facts as to which there is no genuine issue to be tried.
L OMNICOM’S INTERNET EXPERIENCE

A. Omnicom’s Strategic Internet Vision

1. Omnicom Group Inc. is one of the world’s largest global marketing and
advertising holding companies with over 1,500 subsidiary agencies in more than 100 countries.
(Ex. Al (Dep. Ex. 245), Omnicom Group Inc. 2001 Form 10-K, OMC 0011022-69, at OMC
0011024.)!

2. Beginning in 1996, Omnicom began to invest in certain digital and
interactive communications companies (“e-services companies”), several of which were held in
Omnicom’s Communicade subsidiary. (Ex. B1, Omnicom Group Inc. 1996 Annual Report and
Form 10-K, OMC 0027788-97, at OMC 0027790.)

3. Omnicom invested in e-services companies because “[t]he digital and
interactive communications field shows great promise” and the “companies share our core values
regarding the importance of great creative work with a focus on providing clients with innovative
marketing solutions.” (Ex. B1, Omnicom Group Inc. 1996 Annual Report and Form 10-K, at
OMC 0027790.)

4. “These investments were made with the main objective of improving
Omnicom’s understanding of the e-services business and its potential impact on Omnicom’s

more traditional businesses.” (Ex. C1, Phil Angelastro and Andy Castellaneta Memo to the Files

Citations to “Ex. [letter]” refer to the exhibits attached to the Declaration of Jeftf G.
Hammel in Support of Defendants’ Motion for Summary Judgment, dated July 20, 2007.



re: Recap of Evaluation of Investments Prior to Contribution to Seneca, dated June 19, 2002
(“June 19, 2002 Angelastro/Castellaneta Memo™), OMC 0001511-20, at OMC 0001511.)

5. Mr. John D. Wren, Chief Executive Officer of Omnicom, further
explained, “I believed then, as I do today, that the Internet was going to become an
extraordinarily important marketing tool.” (Ex. D1, Deposition of John D. Wren, dated October
25-27,2006 (“Wren Dep.”), at 8:1-9; 146:11-13.)

B. Omnicom’s Investments in the Internet Sector

6. In 1996, Omnicom’s minority investments in e-services companies
included, inter alia, Agency.com, Ltd. (“Agency”), Organic Online, Inc. (“Organic”) and
Razorfish, Inc. (“Razorfish”) (collectively, the “Public Companies”). (Ex. B1, Omnicom Group
Inc. 1996 Form 10-K and Annual Report, at OMC 00227797.)

7. In 1999, Agency and Razorfish, and in 2000, Organic, conducted initial
public offerings. (Ex. F1 (Dep. Ex. 244), Omnicom Group Inc. 2000 Form 10-K, filed March
27,2001, JD 033781-818, at JD 033806-07; Ex. G1, Organic 1999 Form 10-K, filed May 8§,
2000, at 39.)

8. In 1996, 2000 and 2001 Omnicom also made minority investments in
several privately-held e-services companies, predominantly as a preferred equity shareholder,
including: (i) in 1996, RedSky Interactive, Inc.; (ii) in 2000, Caresoft, Inc., Dash.com, Inc.,
Domain Networks Stockholm, eMedicine.com, Inc., Healthology, Inc., IPNetworks.com, Inc.,
Live Technology Holdings, Inc., MediaSpace, Inc., Ntercept Communications, Inc., Oyster
Partners Limited, Recruitsoft.com, Inc., and ReplayTV, Inc.; and (iii) in 2001, Ntercept
Communications, Inc. (collectively, the “Private Companies™). (Ex. C1, June 19, 2002
Angelastro/Castellaneta Memo, at OMC 0001511, OMC 0001518; Ex. B1, Omnicom Group Inc.

1996 Form 10-K and Annual Report, at OMC 00227797.)



9. The investments in the Public Companies and Private Companies (defined
collectively in the Complaint as the “Seneca Entities”) were held by Omnicom’s subsidiary,
Communicade, with the exception of the investment in Oyster Partners Limited which was held
by Omnicom UK Limited. (Ex. H1, (Dep. Ex. 158), Formation of Seneca Investments LLC
Closing Documents, dated May 2, 2001 (“Seneca Formation Documents”), OMC 0005985-6139,
at OMC 0006009-10; Ex. I1, Corrected Consolidated Class Action Complaint, dated May 19,
2003 (“Compl.”), ] 11.)

C. Volatility in the Internet Sector’s Rise and Fall

10.  The market for public Internet stocks experienced unprecedented growth
in the 1990s and in early 2000. By the time Omnicom entered into the Seneca transaction, it was
clear that the market was experiencing high volatility. (Ex. C1, June 19, 2002
Angelastro/Castellaneta Memo, at OMC 0001515; Ex. J1, Stuart Varney, Inside the Dot.Com
Crash, CNN, December 26, 2000, at 1.)

11.  That volatility led to a depressed Internet market. By the end of 2000, it
was estimated that Internet-related companies lost up to $800 billion of markét value, and that
over 31,000 employees were laid off. (Ex. K1, Omnicomnews, Pegasus and Omnicom to Form
E-Services Holding Company, dated April 2, 2001 (“April 2, 2001 Press Release™), at OMC
0007046; Ex. J1, Stuart Varney, Inside the Dot.Com Crash, CNN, December 26, 2000, at 5, 11.)

12. In addition, the Internet sector’s easy access to capital, which the Internet
companies experienced in the boom years, dried up by 2001. Venture capital flows dropped by
60% between 2000 and 2001. (Ex. L1 (Dep. Ex. 514), Expert Report of Michael T. Horvath,

dated December 18, 2006 (“Horvath Report™), at 11-12, and Ex. 3 thereto.)



D. Omnicom’s Formation of Seneca Investments LLC

1. The Strategic Rationale for the Formation of Seneca with Pegasus
Partners II, L.P.

13.  Pegasus Partners II, L.P. (“Pegasus”) is a Delaware private equity fund
managed by Pegasus Capital Advisors (“Pegasus Capital”). (Ex. M1, Deposition of Andrew
Bursky, dated May 23, 2006 (“Bursky Dep.”), at 9:19-11:15; Ex. H1, (Dep. Ex. 158), Seneca
Formation Documents, at OMC 0005987.)

14.  Andrew Bursky and Craig Cogut were Senior Managers at Pegasus. (Ex.
M1, Bursky Dep. at 12:19-13:2.)

15.  Inan April 2, 2001 press release, Omnicom announced that together with
Pegasus, it had “entered into an agreement in principle to form a new e-services holding
company” to which Omnicom would contribute “several of its existing investment positions in e-
services consulting companies held by its Communicade unit,” including its interests in Agency,
Organic and Razorfish. (Ex. K1, April 2, 2001 Press Release, at OMC 0007046.)

16. Omnicom’s stated objective in forming this new company — eventually
called Seneca Investments LLC (“Seneca”) — was “to maximize consolidation and other strategic
opportunities among comﬁanies in the currently depressed e-services consulting and professional
services marketplace” and “with these companies to leverage their client relationships and
infrastructure to create stronger, more substantial e-services consulting networks.” (Ex. K1,
April 2, 2001 Press Release, at OMC 0007046; (Ex. H1, (Dep. Ex. 158), Seneca Formation
Documents, at OMC 0005987.)

17.  Mr. Wren explained that the genesis for Seneca originated in early 2001 as
a concept to work with a third party to restructure and consolidate internet marketing companies

within the e-services industry. (Ex. D1, Wren Dep. at 265:2-266:6.)



18.  Mr. Wren and Mr. Randall J. Weisenburger, Omnicom’s Chief Financial
Officer, believed that accomplishing the restructuring and consolidation strategy involved tough
negotiations and decisions, including, inter alia: (1) layoffs of personnel at the businesses held
by Communicade, which the businesses could handle on their own; and (ii) restructuring of long-
term leases, which could only be accomplished with the help of a third party. (Ex. D1, Wren
Dep. at 269:23-276:22; Ex. N1, Deposition of Randall J. Weisenburger, dated September 12-13,
2006 (“Weisenburger Dep.”), at 6:3-17; 267:19-23.)

19.  Mr. Jeffrey Rayport, a director of Agency and former faculty member at
the Harvard Business School, agreed that the restructuring and consolidation strategy would be
very difficult for Omnicom to achieve and that “[i]t was the kind of thing that guys with sharp
elbows and M [&] A skills would be good at doing, and it was going to be messy and unpleasant
like all corporate restructurings, and that Seneca was the shop designated to try to do this
surgery, both with Agency.com and my expectation was with other firms in the sector.” (Ex. Ol,
Deposition of Jeffrey Rayport, dated May 11, 2006, at 9:1-11; 173:7-174:1.)

20. Mr. Wren explained that “[t]he idea was we would make a contribution of
Communicade to a group that was going to be instrumental in the restructuring, specifically in
most instances the leases, and then have the resources to make investments.” (Ex. D1, Wren
Dep. at 296:5-10.)

21.  Omnicom explained that “Pegasus was [its] business partner in fulfilling
the strategy.” (Ex. D1, Wren Dep. at 296:24-25.)

22.  Pegasus was a private equity firm with expertise in restructuring; it
was “uniquely equipped to take on the role [it] took on” because it had a high “level of

transactional competence, sophistication, around difficult business situations that were in
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financial distress.” (Ex. M1, Bursky Dep. at 146:16-148:2; Ex. L1, (Dep. Ex. 514), Horvath
Report at 27-29.)

23.  Omnicom partnered with Pegasus on the creation of Seneca because “[w]e
made a decision that this would be a higher probability of [a] success[ful] venture than other
alternatives that may or may not have been available to us” and Omnicom “valued and respected
Pegasus’ capabilities, experience, reputation, insight, etc.” (Ex. N1, Weisenburger Dep. at
270:17-271:9.)

24.  Mr. Andrew Bursky was the principal person from Pegasus Capital
involved in the creation of Seneca. (Ex. M1, Bursky Dep., at 10:15-11:20; 151:14-17; 156:17-
19; Ex. D1, Wren Dep. at 278:4-14.)

25.  Mr. Bursky testified that:

The purpose [of Seneca] was to create an independent entity,

private business, that would allow a series of investments to

rehabilitate themselves and ultimately to be consolidated into a

viable enterprise or enterprises, as well as to take advantage of a

time in the Internet services market where we collectively believed

there would be additional opportunities to potentially acquire other
similarly positioned assets at attractive valuations.

(Ex. M1, Bursky Dep. at 139:7-18.) He explained that the opportunity presented by Seneca was
a “typical Pegasus opportunity” to take companies in “stress and distress” and to “give them
shelter and time and ability to rehabilitate themselves and grow into whatever they might
become.” He further explained that Seneca was intended to be the “vehicle” to accomplish that
restructuring and “create a business that at the time we believed would have an opportunity, with

patience, to flourish.” (Ex. M1, Bursky Dep. at 41:10-42:7.)

26.  Mr. Bursky explained that the expertise in Internet marketing possessed by

Communicade’s management would — when combined with Pegasus’ reputation, “board-level



oversight” and “strategic services” — provide an opportunity to consolidate and restructure
businesses in the industry. (Ex. M1, Bursky Dep. at 41:24-42:7 and 52:22-53:2.)

27.  Pegasus’ restructuring and consolidation skills and reputation augmented
the expertise Communicade’s management team possessed regarding investments in the Internet
marketing sector. (Ex. L1 (Dep. Ex. 514), Horvath Report at 28.)

28.  Mr. Bursky also testified as to the ultimate success of Seneca strategy,
stating, “[w]ith the benefit of hindsight, it has been a remarkable area of growth from that level
of where things were in early 2001.” (Ex. M1, Bursky Dep. at 44:2-21.)

29.  Seneca was successful in restructuring the assets it received from
Omnicom. (Ex. L1 (Dep. Ex. 514), Horvath Report at 29-31.) A May 1, 2006 Advertising Age
article named Agency, Organic and Razorfish as being in the top 8 Interactive Marketing Service
Agencies for 2005, with combined revenues of $354 million, and an April 1, 2007 Advertising
Age article estimated 2006 revenues for Agency, Organic and Razorfish of over $400 million.
(Ex. P1, Special Report: Top 35 Marketing Service Agencies by Discipline: Interactive,
Advertising Age, May 1, 2006, at 1; Ex. Q1, Top 50 Interactive Agencies, Advertising Age,
April 30,2007, at 1.)

30.  Omnicom’s strategic vision regarding the future of Internet marketing was
prescient as companies in that industry sector are enjoying tremendous success today. (Ex. S2,
Miguel Helft, Internet Giants Vie to Snap Up Web Ad Firms, New York Times, May 19, 2007.)

2. The Structure of the Seneca Transaction

31.  OnMay 2, 2001, Omnicom together with Pegasus and Pegasus E-Services
Holdings LLC (“Holdings”), a wholly-owned subsidiary of Pegasus, formed Pegasus E-Services
Investments LLC, later renamed Seneca (this transaction is hereinafter referred to as the “Seneca

Transaction”). (Ex. H1 (Dep. Ex. 158), Seneca Formation Documents, at OMC 0005987.)
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32. OnMay 2, 2001, Omnicom transferred its Communicade subsidiary,
including its investments in the Seneca Entities, and $47.5 million cash to Seneca. (Ex. H1
(Dep. Ex. 158), Seneca Formation Documents, at OMC 0005987, OMC 0006009-10, OMC
0006110-11.) In exchange, Omnicom received 100% of Seneca’s nonvoting preferred stock
which had an 8.5% cumulative dividend and a face value of $325 million. (Ex. H1, (Dep. Ex.
158) Seneca Formation Documents, OMC 0005987, OMC 0005990, OMC 0006024-5.)

33.  Asof December 31, 2001, the value of the Seneca preferred stock ($280
million) amounted to only 2.6% of Omnicom’s total assets ($10.6 billion). (Ex. Al (Dep. Ex.
245), Omnicom Group Inc. 2001 Form 10-K, at OMC 0011043, OMC 0011052.)

34.  Asreflected on the first page of the formation documents, Pegasus called
$12.5 million from its limited partners and contributed $12.5 million to Holdings, with another
$12.5 million on call by the Manager of Holdings. (Ex. H1 (Dep. Ex. 158), Seneca Formation
Documents, at OMC 0005987; Ex. Z4 (Dep. Ex. 167), Letter to Limited Partners of Pegasus
Partners II, dated April 6, 2001, PEG 0003-4, at PEG 0003.) Holdings received 100% of the
Seneca common stock. (Ex. H1 (Dep. Ex. 158), Seneca Formation Documents, at OMC
0005989-90, OMC 0006004.)

1I. OMNICOM’S ACCOUNTING RELATING TO SENECA

A. Two Independent Global Accounting Firms Reviewed Omnicom’s
Accounting Judgments

35. In 2000 and 2001, Arthur Andersen LLP (“Andersen”) was Omnicom’s
independent outside auditor. (Ex. F1 (Dep. Ex. 244), Omnicom Group Inc. 2000 Form 10-K, at

JD 033794; Ex. Al (Dep. Ex. 245), Omnicom Group Inc. 2001 Form 10-K, at OMC 0011041.)



36.  Mr. John Benedik was the Andersen audit partner on the Omnicom
engagement in 2001. (Ex. R1, Deposition of John F. Benedik, dated May 16, 2006 (“Benedik
Dep.”), at 68:17-19; 83:21-25.)

37.  Mr. Dylan Haverty-Stacke was an Andersen employee who worked on the
Omnicom audits from 1999 through 2002, progressing from a corporate senior to manager to
experienced managér. (Ex. S1, Deposition of Dylan Haverty-Stacke, dated Sept. 8, 2006
(“Haverty-Stacke Dep.”), at 15:1-11; 19:14-21:2.) From 2000 through 2002, Mr. Haverty-Stacke
was a manager at Andersen and was responsible for Andersen’s audit of Communicade. (Id. at
20:21-21:6.)

38. After the failure of Enron and Andersen’s indictment on March 14, 2002
(Ex. T1, Dan Ackman, “Andersen Indictment and Consequences,” Forbes.com, March 15, 2002),
the Omnicom Audit Committee “agreed upon the necessity to commence a search for new
auditors in light of the current situation.” (Ex. Ul, Omnicom Audit Committee Meeting
Minutes, dated March 19, 2002, JD 048304-05, at JD 048305.)

39. Effective June 13, 2002, Omnicom retained KPMG LLP as its
independent outside auditor. (Ex. V1, Omnicom Form 8-K, dated June 13,2002, at 2.)

40.  Omnicom explained that the change in auditors “was not the result of any
disagreement between Omnicom and Arthur Andersen on any matter of accounting principles or
practices, financial statement disclosure or auditing scope or procedure.” (Ex. V1, Omnicom
Form 8-K, dated June 13, 2002, at 6.)

41.  Mr. Joseph Verga was the KPMG audit partner on the Omnicom
engagement in 2002. (Ex. W1, Deposition of Joseph Verga, dated May 9, 2006 (“Verga Dep.”),

at 14:18-25.)




































































































































